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The Tax Court of the United States 
Docket No. 58561 
N, GORDON PHILLIPS, Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DOCKET ENTRIES 

1955 

Jun. 21—Petition received and filed. Taxpayer no- 
tified. Fee paid. 

Jun. 22—Copy of petition served on General Coun- 
sel. 

Aug. 15—Answer filed by General Counsel. 

Aug. 15—Request for hearing in Los Angeles, filed 
by General Counsel. 

Aug. 17—Notice issued placing proceeding on Los 
Angeles ealendar. Service of Answer and 
request made. 
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1957 
Apr. 


May 


Jun: 


July 


Julv 


N. Gordon Phillips et al. vs. 


2—Hearing set June 3, 1957—Los Angeles, 


Calif. 


7—Notice of change of beginning date to 


June 4, 1957, Los Angeles, Calif. 


S—Hearing had before Judge Mulroney on 


the merits. Oral motion of counsel for 
petitioner to consolidate for hearing, and 
opinion. No objection by respondent. 
Granted. Submitted. Stipulation of Facts 
filed. Briefs due July 22, 1957. Reply 
briefs due Aug. 21, 1957. 


1—Transeript of Hearing—June 5, 1957 


filed. 


9—Joint motion for extension of time to 


Aug. 23, 1957 to file brief, filed. Granted 
7/9/57. Served 7/10/57. 


Aug. 19—Brief for Respondent filed. Served 


ao: 
sep. 


Oct. 


Oct. 


8/26/57. 


26—Brief for Petitioner filed. Served 8/26/57. 
16—Reply Brief for Petitioner filed. Served 


N07 2757. 


16—Opinion filed—Judge Mulroney—Decision 


will be entered for respondent. Served 
10/16/57. 


16—Decision entered. Judge Mulroney. Served 


10/18/57. 


Oct. 28—Motion by petitioner for review by Full 


1958 
Jan. 


Court—Denied 11/1/57. Served 11/5/57. 


9—Petition for Review by U. S. Court of 


Appeals, Ninth Circuit, filed by peti- 
tioner. 
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1958 

Jan. 9—Affidavit of service by mail, filed. 

Jan. 9—Designation of contents of record, with 
statement of service thereon, filed. 

Jan. 16—Appearance of A. L. Burford, Jr., Esq. 
filed: 

Jan. 24—Supplemental Designation of Contents of 
record on review with proof of service 
thereon, filed by respondent. 

Feb. 6—Agreement to Supplerffental designation 
filed. 


The Tax Court of the United States 
Docket No. 58562 
LAURETTA M. PHILLIPS, Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
[Note: Docket Entries in Docket No. 58562 
are the same as Docket No. 58561. ] 


[Title of Tax Comt and Docket. No. 58561. ] 


PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (Bureau symbols Ap:LA:AA-DRR 90-D) 
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dated April 15, 1955, and as a basis for his proceed- 
ing alleges as follows: 

1. The petitioner is an individual whose address 
is 715 North Maple Drive, Beverly Hills, Califor- 
nia. The return for the period here involved was 
filed with the Collector of Internal Revenue for the 
Sixth District of California. 

2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner on Apri 15, 1955. 

3. The deficiency as determined by the Commis- 
sioner is hability for individual income taxes for 
the taxable year ended December 31, 1951, in the 
amount of $15,525.59. The amount in controversy is 
$12,056.00. 

4. The determination of taxes set forth in the 
said notice of deficiency is based upon the following 
error: 

(a) The Commissioner erroneously and improp- 
erly included as a capital gain $48,224.00, represent- 
ing proceeds from the sale of 320 shares of stock. 

5. The faets upon which petitioner relies as a 
basis of this proceeding are as follows: 

(a) Prior to December 27, 1950, the petitioner 
transferred by written agreement 320 shares of 
stock of Gordon O11 Company, a California corpo- 
ration, which petitioner had organized and pro- 
moted. The 320 shares of stock were transferred to 
Goran W. Raichart, who died on December 27, 
1950. The consideration of said transfer to Goran 
W. Raichart was for services rendered to the peti- 
tioner in promoting the sale of Gordon Oil Com- 
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pany stock. At the time petitioner executed the 
agreement assigning said 320 shares to Goran W. 
Raichart, said stock and other shares owned by 
petitioner were in escrow, under orders of the Cor- 
poration Commissioner; and therefore, Goran W. 
Raichart did not get possession of the stock certifi- 
cate before he died. 

(b) Thereafter on January 24, 1951, petitioner 
sold all of his shares of Gordon Oil Company stock 
and the 320 shares previously transferred to Goran 
WW). Raichart. 

(c) Gordon Oi] Company was dissolved in Au- 
eust 1951. 

(d) Thereafter a dispute arose between the Es- 
tate of Raichart and petitioner over the rights of 
petitioner and the Estate of Raichart to the said 
320 shares of stock. Following a hearing on its 
merits, the Superior Court of San Diego County, 
State of California, found that petitioner was a 
constructive trustee of said 320 shares of stock for 
the benefit of Raichart, and therefore the monies 
received for same, $48,224.00, were received by peti- 
tioner for the account of the Estate of Raiehart. 
Petitioner then paid said sum of $48,224.00, plus 
interest, to the Estate of Raichart. 

(e) The District Court of Appeals, State of 
California, affirmed the findings and decision of the 
Superior Court. 120 C.A. 2d. 645. 

(f) The Commissioner has erroneously inclided 
as a part of petitioner’s income the proceeds from 
the sale of the said 320 shares of stock mn the 
amount of $48,224.00. 
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Wherefore, the petitioner prays that this Court 
may hear the proceeding and determine that there 
is no deficiency due from petitioner for the year 
1951; and for any other and further relief as in the 
opinion of the Court petitioner is entitled to under 
the law. 

/s/ N. GORDON PHILLIPS. 


/s/ SIDNEY R. REED, 
Counsel for Petitioner. 
Duly Verified. 


DOU NEE oe 
Form 1230 (App.) 


U. 8S. TREASURY DEPARTMENT 
Internal Revenue Service 
Regional Commissioner 
1250 Subway Terminal Building 
417 South Hill Street 
Los Angeles 13, California 
April 15, 1955 


In replying refer to Ap:LA:AA-DRR 90-D 


My. N. Gordon Phillips and 

Mrs. Lauretta M. Phillips, Husband and Wife 
715 North Maple Drive 

Beverly Hills, California 


Dear Mr. and Mrs. Phillips: 

You are advised that the determination of your 
income tax liability for the taxable year(s) ended 
December 31, 1951 discloses a deficiency or deficien- 
cies of $15,525.59, as shown in the statement at- 
Verelned:, 
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In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days from the date of the mailing of 
this Ietter vou may file a petition with The Tax 
Court of the United States, at its principal address, 
Washington 4, D. C., for a redetermination of the 
deficieney. In counting the 90 days yon may not 
eXelude anv day unless the 90th day is a Saturday, 
Sunday, or legal holiday in the Distriet of Colum- 
bia in which event that day is not counted as the 
90th day. Otherwise Saturdays, Sundays, and legal 
holidays are to be counted in computing the 90-day 
period. 

Should vou not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Assistant Regional Commissioner, Appel- 
lace, Room 1250, 417 S. Hill St., Los Angeles 43, 
Calif. The signing and filing of this form will expe- 
dite the closing of your return(s) by permitting an 
early assessment of the deficiency o1 deficiencies, 
and will prevent the accumulation of interest, since 
the interest period terminates 30 days after reecipt 
of the form, or on the date of assessment, or on the 
date of payment, whichever is the earlier. 

Mery truly vours, 

T. COLEMAN ANDREWS, 
Cominissioner, 
/3/ bee G. ti. DUC. 
Associate Chicf, Appellate 
Division. 
Enelosures: Statement, Form 1276 Agreement Form. 
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STATEMENT 
Mr. N. Gordon Phillips and Mrs. Lauretta M. Phillips, Husband 
and Wife, 715 North Maple Drive, Beverly Hills, California. 


Tax Liability for the Taxable Year 
Ended December 31, 1951 


INCOME TAX 
Year Deficiency 
Te ace rca 2 eet ee at CR. $15,525.59 


In making this determination of your income tax liability 
careful consideration has been given to the report of examina- 
tion dated October 27, 1954, to your protest dated December 
14, 1954, and to the statements made at the conference held on 
February 16, 1955. 

A copy of this letter and statement has been mailed to your 
representative, Mr. Sidney R. Reed, 608 South Hill Street, Los 
Angeles 14, California, in accordance with the authorization 
contained in the power of attorney executed by you. 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31, 1951] 


Net income as disclosed by return ~...W.....2..--.0-c00--- $769,714.49 
Unallowable deductions and additional income: 

(a) Net capital gain increased —...... 2... .-sseececceeeeee 31,051.19 
Net income adjusted 7022.22... ——— $800,765.68 


EXPLANATION OF ADJUSTMENT 
(a) In your return for the year 1951 you reported long-term 
capital gains of $1,655,191.90 taxable to the extent of 50%, or 
$827,595.95. It has been determined, pursuant to the provi- 
sions of section 117 of the Internal Revenue Code of 1939 that 
you realized long-term capital gains of $1,724,799.59 taxable to 
the extent of 50%, or $862,399.80. The following adjustments 

are being made to the net capital gain as reported: 


Net gain from sale of capital assets 


Showil oO Teturil _ 2 eee... $827,595.95 
(1) Increase in net long-term 
Caottal sain ees eee $34,803.85 
(2) Capital loss carry-over ....-... ( 3,752.66} 31,051.19 
Net capital’ cain corrected (22... eee $862,399.80 


(1) The increase in long-term capital gain is due to a reduc- 
tion in the basis of the stock sold, as shown below: 
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Nelson-Phillips Oil Co. 


ost Teponted .....c: cece cee ceczes--- § 37,760.00 

NS COMPCCHGE 2. c.cocec oc eeeeceeesenencs SI, f 24.02 68: 6.03548 
Gordon Oil Co. 

(ost mepontedme tees snc. $112,100.00 

AS COPEC GLC ooo ocookee oc ccecseecsececcesccs 48,527.79 63,072.21 
Moral decrease in MCOst DaSiS ......c2..:.cccecscee-sennneeeoe $ 69,607.69 
eR 220 5) EES 000 Mer eee $ 34,803.85 


(2) In the year 1950 you sustained a capital loss in the 
amount of $4.752.66, which was limited to $1.000.00. The 
balance of $3.752.66 is allowable as a capital loss carry-over 
to the year 1951. 


COMPUTATION OF TAX 
Taxable Year Ended December 31, 1951 


Lt COD IAAY EY A is fener ee eee nn ee eer re man | $800,765.68 
ee EMU OWS 222 aes cedacaaeesbeedesceeespcedees eqpcctecereceoe 2,400.00 
Mewbetec SUlyjcCt) LO LAN erie on. oecseptteeldeeecseeccenseeese we $798,365.68 
Joint return—l4 of $798,365.68 _.....2.--eceeeeeeee $399,182.81 
“ecb ie Sete ae ee ee $338,552.38 
Combined normal tax and surtax—multiply by 2 .... $677,104.76 
PAMMMAINC BUA fee 0282 62. 25i5 2 .Sece soeeee cis 2cs-nnendssaceesssesetoesaaeer’ $429,323.57 
ineounnygy esc QM ie 1G ia aene oe $429.323.57 
Liability disclosed by return, 

account No. 7-329004. .............. ee Resa ee 413,797.98 
WP IMEIEMEY. Of IMCOME (AM 2iccceeceecc-c0ncssceccedeenedeseececsesseteom $ 15,525.59 


COMPUTATION OF ALTERNATIVE TAX 
Taxable Year Ended December 31, 1951 


Se SRVE@UE: aja cee eR eee oo $800,765.68 
Less: Excess of net long-term capital gain 

Over net short-term capital [oss <2... -.2ccccccceees-eeeseece: 862,399.80 
ina CL MNCOME 22 c..2.ccc.---.e.-ceeecdeceesesecsacsvcnscacisecees $ 0.00 
Mtn ISO ce near ooo ca cc ce dacddencsacbbsuoncacede ot $ 0.00 
lelhnnse Ske GS 2a) aan eee eee 429. 323.01 
AN CCT gg ae gee $429,323.57 


Served June 22, 1955. 


[Endorsed]: T.C.U.S. Filed June 21, 1955. 
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ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, John Potts Barnes, Chief Counsel, Inter- 
nal Revenue Service, for answer to the petition of 
the above-named taxpayer, admits and denies as 
follows: 


1, 2, 3. Admits the allegations contained in para- 
graphs 1, 2, and 3 of the petition. 


4. Denies the allegations of error contained in 
paragraph 4 of the petition and subparagraph (a) 
thereof. 


5. (a)-(b). Denies the allegations contained in 
subparagraphs (a) and (b) of paragraph 5 of the 
petition. 


(c) For lack of sufficient information, denies the 
allegations contained in subparagraph (c) of para- 
eraph 5 of the petition. 


(d) Denies the allegations contained in subpara- 
graph (d) of paragraph 5 of the petition. 
(e) Admits that the District Court of Appeals, 


State of California, affirmed the findings and deci- 
sion of the Superior Court. 120 C.A. 2d. 645. 


(f) Denies the allegations contained in subpara- 
eraph (f) of paragraph 5 of the petition. 


6. Denies generally and specifically each and 
everv alleration contained in the petition, not. here- 
inbefore specifically admitted, qualified or denied. 
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Wherefore, it is prayed that this appeal be denied 
and that the respondent’s determination be sus- 
tained. 

/s/ JOHN POTTS BARNES, REM, 
Chief Counsel, Internal Revenue 
Service. 


Of Counsel: Melvin L. Sears, Regional Counsel, 
E. C. Crouter, Assistant Regional Counsel, R. 
Ei. Maiden, Jr., Special Assistant to the Re- 
gional Counsel, Mark Townsend, Attorney, In- 
ternal Revenue Service. 


[Endorsed]: T.C.U.S. Filed August 15, 1955. 


[Title of Tax Court and Docket No. 58562. ] 


PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (Bureau symbols Ap:LA:AA-DRR 90-D) 
dated April 15, 1955, and as a basis for her pro- 
eeeding alleges as follows: 


1. The petitioner is an individual whose address 
is 715 North Maple Drive, Beverly Hills, Califor- 
nia. The return for the period here involved was 
filed with the Collector of Internal Revenue for the 
Sixth District of California. 


2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner on April 15, 1955. 
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3. The deficiency as determined by the Commis- 
sioner is lability for individual income taxes for 
the taxable year ended December 31, 1951, in the 
amount of $15,525.59. The amount in controversy 
is $12,056.00. 


4. The determination of taxes set forth in the 
said notice of deficiency is based upon the follow- 
ing error: 


(a) The Commissioner erroneously and improp- 
erly included as a capital gain $48,224.00, repre- 
senting proceeds from the sale of 320 shares of 
stock. 


5. The facts upon which petitioner relies as a 
basis of this proceeding are as follows: 


(a) The controversy between the petitioner and 
the Commissioner is caused by virtue of a joint 
ineome tax return filed for the taxable, year ended 
December 31, 1951, by petitioner and her husband, 
N. Gordon Phillips. The subject of the controversy 
is a business transaction involving the proceeds 
from the sale of 320 shares of stock of Gordon Oil 
Company, which transaction was performed by peti- 
tioner’s husband, N. Gordon Phillips. 


(b) Prior to December 27, 1950, the petitioner’s 
husband, N. Gordon Phillips, transferred by writ- 
ten agreement 320 shares of stock of Gordon Oil 
Company, a California corporation, which peti- 
tioner’s husband had organized and promoted. The 
320 shares of stock were transferred to Goran W. 
Raichart, who died on December 27, 1950. The 
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consideration of said transfer to Goran W. Raich- 
art was for services rendered to the petitioner’s 
husband in promoting the sale of Gordon Oil Com- 
pany stock. At the time petitioner’s husband exe- 
euted the agreement assigning said 320 shares to 
Goran W. Raichart, said stock and other shares 
owned by petitioner’s husband were in escrow, 
under orders of the Corporation Comnnissioner; 
and therefore, Goran W. Raichart did not get pos- 
session of the stock certificate before he died. 


(c) Thereafter on January 24, 1951, petitioner’s 
husband, sold all of his shares of Gordon Oil Com- 
pany stock and the 320 shares previously trans- 
ferred to Goran W. Raichart. 


(d) Gordon Oil Company was dissolved in Aug- 
tet, Lol. 


(e) Thereafter a dispute arose between the 
Estate of Raichart and petitioner’s husband over 
the rights of petitioner’s husband and the Estate 
of Raichart to the stock. Following a hearing oi 
its merits, the Superior Court of San Diego 
County, State of California, found that petitioner's 
husband was a constructive trustee of said 320 
shares of stock for the benefit of Raichart, and 
therefore the monies received for same, #48,22-4.00, 
were received by petitioner's husband for the ac- 
eount of the Estate of Raichart. Petitioner’s hus- 
band then paid said sum of $48,224.00, plus in- 
terest, to the Estate of Raichart. 


(f) The District Court of Appeals, State of Cali- 
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fornia, affirmed the findings and decision of the Su- 
perior Court. 120 C.A. 2d 645. 


(g) The Commissioner has erroneously included 
as a part of petitioner’s income the proceeds from 
the sale of the said 320 shares of stock in the 
amount of $48,224.00. 


Wherefore, the petitioner prays that this Court 
may hear the proceeding and determine that there 
is no deficiency due from petitioner for the year 
1951; and for any other and further relief as in 
the opinion of the Court petitioner is entitled to 
under the law. 

/s/ LAURETTA M. PHILLIPS, 


/s/ SIDNEY R. REED, 
Counsel for Petitioner. 


[Exhibit A—Notice of Deficiency is the same 
as set out at pages 8-11 of this printed record. | 


Duly Verified. 
Served June 22, 1955. 
[Endorsed]: T.C.U.S. Filed June 21, 1955. 


[Title of Tax Court and Docket No. 58562.] 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, John Potts Barnes, Chief Counsel, In- 
ternal Revenue Service, for answer to the petition 
of the above-named taxpayer, admits and denies as 
follows: 
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j, 2, 3. Admits the allegations contained in para- 
graphs 1, 2, and 3 of the petition. 


4. Denies the allegations of error contained in 
paragraph 4 of the petition, and subparagraph (a) 
thereof. 


3. (a) Admits that the controversy between the 
petitioner and the Commissioner is caused by vir- 
tue of a jomt income tax return filed for the tax- 
able vear ended December 31, 1951, by petitioner 
and her hushand, N. Gordon Phillips. Denies the 
remaining allegations contained im subparagraph 
(a) of paragraph 5 of the petition. 


(b)-(e). Demes the allegations contained im sub- 
paragraphs (b) and (c) of paragraph 5 of the peti- 
tion. 


(d) For lack of sufficient information, denies the 
allegations contained in subparagraph (d) of para- 
graph 5 of the petition. 


(ec) Denies the allegations contained in subpara- 
ema (¢) of paragrajh 5 of the petition. 


(f) Admits that the District Court of Appeals, 
State ef California, affirmed the findings and deei- 
sion of the Superior Court. 120 C.A. 2d 645. 


¢) Denies the allegations contained in subpara- 
Caplin ®) Ohparagraph 5 of the petition. 


6. Denies generally and specifically each and 
every allegation contained in the petition, not here- 
inbefore specifically admitted, qualified or denied. 

Wherefore, it is prayed that this appeal be denied 
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and that the respondent’s determination be sus- 
tained. 
/s/ JOHN POTTS BARNES, REM, 
Chief Counsel, Internal Revenue 
Service. 


Of Counsel: Melvin lL. Sears, Regional Counsel, 
ii. ©. Crouter, Assistant Regional Counsel, R. 
i, Maiden, Jr., Special Assistant to the Re- 
gional Counsel, Mark Townsend, Attorney, In- 
ternal Revenue Service. 


[Endorsed]: T.C.U.S. Filed August 15, 1955. 


The Tax Court of the United States 
Docket No. 58561 


N. GORDON PHILLIPS, Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Docket No. 58562 


LAURETTA M. PHILLIPS, Petitioner, 
Vv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


SITPULATION OF FACTS 


It is hereby stipulated Qvithout limiting either 
party in the presentation of any other items of 
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proof, either related or unrelated to the matter 
herein referred to) as follows: 


1. The petitioners are husband and wife resid- 
ing in Beverly Hills, California. They filed a joint 
income tax return for the taxable year ended De- 
eember 31, 1951 with the Collector of Internal Rev- 
enue at Los Angeles, California. Attached hereto 
and marked Joint Exhibit 1-A is a true copy of 
such return. 


2. Petitioner Lauretta M. Phillips is interested 
in this case by virtue of the community property 
laws of California and her Hability under the joint 
income tax return for 1951. 


3. Petitioner N. Gordon Phillips, hereinafter 
called “Petitioner”, organized and promoted the 
Gordon Oil Company, a California corporation, 
organized on January 30, 1949. For his serviees 
and for the transfer of certain leasehold interests, 
he was to receive one-half (4) of the stock of said 
company. <A. permit was issued by the Corporation 
Commissioner of the State of Califorma in March, 
1949, authorizing the issuance of 13,000 shares of 
stock to petitioner and the sale of an additional 
13,000 shares at a par value of $10, and providing 
that all shares should be held in escrow and that 
petitioner should reecive no dividends on his shares 
until the purchasers of shares for eash had been 
reimbursed for the full purchase price. 


4. In August, 19+9, a written agreement was en- 
tered into between petitioner and one Raichart 
reading as follows: 
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‘San Diego, California 
August 18, 1949 
“for promotional services rendered by G. W. 
Raichart I, N. Gordon Phillips, hereby agrees to 
give when received from escrow, or order of the 
Corporation Commissioner, and G. W. Raichart 
hereby agrees to accept as payment in full for his 
promotional services, a total of 320 shares of cap- 
ital stock of the Gordon Oi] Company when issued 
to N. Gordon Phillips as authorized under the 
terms of its permit, with the Corporation Depart- 
ment of the State of California and pursuant to 
all covenants, conditions and terms of said permit, 
governing all stock when issued to N. Gordon Phil- 
lies) 


“The undersigned hereby certifies that he further 
agrees to accept and be bound by all the provisions 
of the order of the Commissioner of Corporations of 
the State of California, contained in said permit 
when the stoek is issued to 


Signed: N. Gordon Phillips 
Accepted: G. W. Raichart.” 


5. Dr. Raichart died on December 27, 1950. 
Shortly thereafter, Phillips put through a transac- 
tion by which one Kline agreed to purchase all of 
the steck of the Gordon Oil Company. On March 
21, 1951 the petitioner received 11,210 shares out 
of escrow and on or about the same date sold them 
to Kline for $1,689,347.00. In August, 1951 said 
Gordon Oil Company was dissolved, thereby ex- 
tinguishing ali of its outstanding shares. 
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6. Petitioner received only 11,210 shares out of 
escrow because the Corporation Commissioner of 
California had consented to the following transfers 
of stock on March 18, 1949 within escrow from 
Phillips to: 


Iie Ia ee ee A 200 shares 

Whester B.«Nelson ........... 500 shares 

Galo WAGs ee a as. aor 10 shares 

mrmncis H. Gregory .......... 040 shares 

PmeotOeS Tle... 2. oa 540 shares 
1790 


When the escrow closed, these shares were delivered 
directly to the named parties. 


7. he executrix of the estate of Dir. Raichart 
brought an action for breach of contract against 
petitioner, with a second count for conversion, i- 
volving the right to 320 shares of corporate stock. 
In an adversary proceeding, the Superior Court i 
and for the State of California, County of Saw 
Diego, rendered a decision in favor of the plain- 
tiff. Attached hereto and marked Joint Exinhit 
2-3 is a true copy of the ‘Findings of Faet and 
Conclusions of Law’’ and the *Judgment’* of such 
court. The District Court of Appeals, Fourth Dis- 
trict, California, affirmed the Judgment of the Su- 
penor Court in a decision reported in 120 Cal. App. 
ed 685, 261 P 2d T77. wppeal to the Sirpreric 
Court of California was denied. 


8. Petitioner paid the judgment together with 
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interest, a total amount of $56,755.73, im 1953. At- 
tached hereto and marked Joint Exhibit 3-C is a 
true copy of petitioners’ return for the year 1953. 

/s/ SIDNEY R. REED, 

Counsel for Petitioners. 

/s/ NELSON P. ROSE, REM, 

Chief Counsel, Internal Revenue Service, Counsel 
for Respondent. 


[Endorsed]: T.C.U.S. Filed June 4, 1957. 


[Title of Tax Court and Docket No. 58561. ] 


TRANSCRIPT OF PROCEEDINGS 


Courtroom of the United States Tax Court, De- 
partment 9, Federal Building, Los Angeles, Cali- 
fornia, Wednesday, June 5, 1957, 10:00 a.m. 


The above-entitled matter came on for hearing, 
pursuant to notice, at 10 a.m. 


Before: The Honorable John E. Mulroney. 


Appearances: Sidney R. Reed, Room 512, 608 
South Hill Street, Los Angeles, California, on be- 
half of the Petitioner. Mark Townsend, 1135 Sub- 
way Terminal Building, Los Angeles, California, 
on behalf of the Respondent. [1]* 


Proceedings 
The Clerk: Docket Number 58561, N. Gordon 
and Lauretta Phillips. 


* Page numbers appearing at top of page of Reporter’s Tran- 
script of Record. 
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State your appearances, please. 

Mr. Reed: Sidney R. Reed for the Petitioner. 

Mr. Townsend: Mark Townsend for the Respond- 
ent. 

The Court: Come forward on the Phillips case. 

My. Reed: Does your Honor care for a state- 
ment of what our position is? 

The Court: Yes, I’d like it, Mr. Reed. First, 
have you got a stipulation of any of the facts? 

Mr. Reed: Yes, we have. They’re substantially 
stipulated, your Honor. I will begin the stipula- 
tions with exhibits attached as Nos. 1-A and 2-B. 

The Court: Stipulation with Exhibit 1-A and 
2-B will be received. 

Mr. Reed: There are two cases here, husband and 
wife cases, and I move that they be consolidated 
for the hearing. 

The Court: The motion will be granted. 

Mr. Reed: Your Honor, these cases involve a 
single issue. The question is whether or not the 
Petitioners are taxable on the sale of 320 shares of 
stock of the Gordon Oi] Company, which the Courts 
of California have held he did not own at the time 
the purported sale took place. In 1949, the Peti- 
tioner owned an undivided one-third interest in 
two [3] mineral leases. He transferred that in- 
terest to a new company that he organized known 
as Gordon Oil Company. 

Tn consideration of the assignment of the leases 
and the promotion of the company, he was paid 
13,000 shares of stock of the Gordon Oil Company. 
However, the Corporation Commissioner required 
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the stock to be held in escrow until such time as 
other stockholders who had paid cash for their 
stock had received a full return of their purchase 
price in the form of dividends. 

The escrow did not texminate until on or about 
March of 1951. During the time the stock was held 
in escrow, the Petitioner had some business deal- 
ings with one Richert, and in those dealings he 
delivered to Richert an agreement dated August 
18, 1949. The contents of the agreement are in 
our stipulation of facts. 

The agreement was executed by both the parties, 
and in it purported to transfer 320 shares of stock 
from the Petitioner to Richert subject, however, 
to the escrow terms. 

Richert died in December of 1950. In January 
of 1951, the Petitioner, along with all the other 
stockholders of Gordon O11 Company, sold their 
stock to one Kline. The Petitioner had never made 
an actual delivery of the stock to Richert; during 
the interval when it was held in escrow with the 
approval of the Corporation Commissioner, cer- 
tain of the stock had been transferred to other 
persons by petitioner, so that [4] when the escrow 
closed, Petitioner still 11,210 shares. Now, that 
feure included the 320 shares of stock that became 
the subject of htigation between the Estate of Rich- 
ert and Petitioner. 

Petitioner included in his 1951 Return the en- 
tire proceeds from the 11,210 shares of Gordon Oil 
Company stock. 

The Estate of Richert brought a suit for breach 
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for contract and conversion, alleging that the 320 
shares of stock rightfully belonged to Richert. The 
plaintiff prevailed in that action. It was a hotly 
contested action; the transcript was 585 pages of 
testimony. The Petitioner was represented by two 
eminent lawyers in that contest. 

The District Court of Appeals affirmed the find- 
ings and conclusions of law of the trial court. A 
hearing was denied by the Supreme Court. 

Thereafter, Petitioner paid a judgment of thirty- 
six thousand and some-odd dollars to the Estate of 
Richert in 1953. Now, in 1953, the Petitioner had 
no income. At no time had they ever received a 
benefit of that payment of that $36,000.00. The 
1951 return of Petitioner reduced the basis of the 
stock of the Gordon Oil Company stock, creating 
thereby a deficiency. The Petitioner did not e¢on- 
test that adjustment. However, the respondent 
refused to adjust his 1951 lability in accordance 
with the findings of the Calforma courts, which 
held Petitioner was not the owner of that stock 
at the time it was [5] transferred to Richert. 

Now, our position in this case is that it has been 
followed by this Court over a long period of time, 
namely, that in an adversary litigation proceeding 
over the division of property, that the Iederal 
Courts and this Court are bound by the findings 
of fact and conelusions of law of the State Courts. 
We believe that our position is sound. It is not a 
ease where there is any question about whether or 
not title passed between them in “49; that’s been 
decided by the courts. 
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J’d like to introduce into evidence the 

Mr. Townsend: Pardon me, Mr. Reed, that’s 
already in as Exhibit 2. 

Mr. Reed: That’s right. I forgot. 

I’d like to quote from the decision of the trial 
court in the Richert case: 

“It is true that on the 27th day of December, 
1950, at the date of the death of said G. W. Richert, 
the said G. W. Richert was the owner of and en- 
titled to the immediate possession of said 320 shares 
of common eapital stock in the Gordon Oil Com- 
pany, a Calhfornia corporation, when released by 
the Corporation Commissioner 1n accordance with 
said escrow, that ever since the death of said G. W. 
Richert, the owner is entitled to immediate posses- 
sion of said 320 shares of stock as of January 24, 
1951.” [6] 

Now, your Honor, the reason that a money judg- 
ment was paid in this matter was because in Aug- 
ust of 1951, the transferee, Kline, caused the Gor- 
don Oil Company to be dissolved. Therefore, the 
stock was no longer in existence after that. There- 
fore, the trial court valued the stock at one hundred 
‘fifty-two per share, and awarded the plaintiff a 
judgment in this amount, plus a dividend that had 
been paid, plus interest on that sum to the date of 
payment. 

I believe that’s substantially—that substantially 
states Petitioner’s position in this matter. 

Mr. Townsend: Your Honor, I will not review 
the facts that Mr. Reed has already covered. The 
deficiency involved is approximately fifteen thou- 
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sand and some-odd dollars. Mr. Reed has pointed 
out that a suit was brought in the Superior Court. 
In that suit, the Petitioner herein took the posi- 
tion that there was never any intention to transfer 
that stock, that the agreement was a nullity, and 
the aiternative agreement had been rescinded. 


tt is the Government’s position that the Peti- 
tioner had a claim of the right to that stock, that 
he did not agree to turn over any specific 22 
shares out of his 11,210, and that he had a right 
to convey, subject to a suit for breach of contract 
and conversion, and that since he had a claim of 
right, he sustained the taxable income on the sale 
of the stock and then he wouid be entitled to a 
deduction in 1953 when [7] he finally paid out the 
hability. 

It’s the Respondent's position that the case comes 
within the North American Consolidated v. Bur- 
nett, and also the recent Redkin v. Untted States. 

I might point out that the stipulation of facts 
refers to three exhibits, the third exlibit is the 
1953 meome tax return which we have not as yet 
been able to secure, that we hope to have before 
the Court leaves, and we will duly submit it as the 
third exhibit. 

The Court: What year? 

Mr. Townsend: 1953. 


Mr. Reed requested me to supply that, and I be- 
lieve it’s been his intention to show that benefit was 
secured by the tax year 1953. The vear involved 
is 1951, your Honor, when the stock was sold. 
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The Court: Any dispute in fact, gentlemen? 
Sounds like it’s just a legal proposition. 

Mr. Townsend: It is primarily a legal proposi- 
tion, your Honor. 

I believe we do have an evidence that will come 
up as admissibility of certain evidence, and I be- 
heve Mr. Reed intends to call Mr. Phillips pri- 
marily for background material in the case, but I 
think that’s primarily—I would also like permis- 
sion, 1f I may, to withdraw 1-A, which is the income 
tax return for 1951, and substitute a photostatic 
[8] copy. 

The Court: Yes, that will be done. 

Mr. Townsend: Thank you, your Honor. 

Mr. Reed: Mr. Phillips? 

Whereupon, 


N. GORDON PHILLIPS 

was called as a witness on behalf of the Petitioners, 
and having been first duly sworn, testified as fol- 
lows: 

The Clerk: State your name and address for the 
record. 

The Witness: N. Gordon Phillips, 715 North 
Maple Drive, Beverly Hills. 


Direct Examination 
Q. (By Mr. Reed): Mr. Philips, you are the 
Petitioner in this case? A. Yes. 
@. And Mrs. Phillips is also a Petitioner? 
Avmahates richie 


Q. I show you what purports to be the 1951 re- 
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(Testimony of N. Gordon Phillips.) 
turn of N. Gordon and Lauretta Phillips, and ask 
you if that’s your signature ? A. Yes, 

Q. This is your 1951 Federal Income Tax Re- 
tien, 1S 16? A. That’s right. 

@. Is this the tax you paid on this return? 
What is [9] that amount? A. $418,797.98. 

Q. Calling your attention to the schedule at- 
tached to your return, entitled “Sale of Capital 
Assets,’?’ what number of Gordon Oil Company 
shares of stock did you sell? 

A. 11,210 shares. 

Q. Were those all the shares of stock you re- 


ceived out of escrow? A. Yes. 
Q. I believe vou were the defendant in the case 
of Richert vs. Phillips? A. Yes. 


Q. What was the holding of that court in regard 
to 320 shares of the Gordon Oil Company stock? 

Mr. Townsend: J believe the decision speaks 
for itself, and this witness is not involved 

The Court: Of course, the decision is. 1 pre- 
sume it’s a preliminary or something. 

Mr. Reed: Yes, generally. 

Q. (By Mr. Reed): Now, how many shares of 
stock were involved in the Court's ruling? 

A. 310—820, pardon me. 


@. 320? Ae- Yes: [10] 

Q. You paid a judgment in accordance with the 
Court’s ruling? A. Yes, 

Q. Walren? A» I forget thovexact date 


Q. In 1953, did you have taxable mcome? 
EY. INO: 
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(Testimony of N. Gordon Phillips.) 

@. In that year, did you or any—or any other 
year, get the benefit of any monies paid in accord- 
ance with the judgment? A. No. 


Cross Examination 

Q. (By Mr. Townsend): Mr. Phillips, direct- 
ing your attention to your 1951 income tax re- 
turn, Exhibit 1-A, specifically to the schedule show- 
ing the sale of capital assets, I notice thereon a 
heading, “Deposits by other Stockholders, Gordon 
Oil Company,” thirty-two thousand and some-odd 
dollars, which you have included in your over-all 
capital gain; could you explain that item? 

A. Now, you’re talking about which one? 

Mr. Reed: Your Honor, I object to that. I don’t 
believe that’s an issue before this Court. 

The Court: Overruled. 

He wants you to show him. [11] 

Q. (By Mr. Townsend): This figure here (indi- 
eating). 

A. Now, you want me to explain what that is, 
and——— 

Q. Yes, please. 

A. Sorry, ’m afraid I can’t answer that. I’d 

Mr. Townsend: If it’s possible, we could read 
the stipulation on that, Mr. Reed. 

I believe that amount represents the deposits 
from the stockholders on shares previously pur- 
chased from you to pay off the final amount that 
they owed you, from other stockholders rather than 
from Mr. Kline; you so stipulate? 
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(Testimony of N. Gordon Phillips.) 

Mr. Reed: We will so stipulate, yes, sir. 

Mr. Townsend: The question was solely for 
clarification, your Honor. 

Q. (By Mr. Townsend): Now, Mr. Phillips, 
who was your attorney in the state court action? 

A. It was Ellison. 

Q. Eugene Ellison? A. That’s right. 

Q. Now, in that state court action, what did you 
testify with respect to that agreement? 

Mr. Reed: I object to what he testified to. 
Surely there is no materiality in this case; it’s a 
different issue, different parties, and the record of 
that case is not admissible [12] in this proceeding 
for any purpose. 

The Court: The testimony of conditions under 
which he claimed it will probably be of interest. 

Mr. Reed: He has already answered that ques- 
tion that he did consider it his own stock. The 
question has been asked and answered. 

The Court: IT think if he’s already testified that 
he did hold it, he has a claim of right. I didn’t 
know that he had said it quite that plainly. 

You might ask him that first, and that will elim- 
inate any testimony. 

Q. (By Mr. Townsend): Did you so testify, 
Moe Phollipsy that 

The Court: No, not that he testified. I mean, 
how did he hold the stock. 

Q. (By Mr. Townsend): Did you hold your 
stock as your own under a claim at that time? 

A. Yes, I did. 
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(Testimony of N. Gordon Phillips.) 
Mr. Reed: Your Honor, I ask that the witness, 
to come to a conclusion 


The Court: It won’t be received as any binding 
conclusion of the legal proposition of claim of right 
because I’m sure Mr. Phillips doesn’t know that 
rule of law, just how he claimed ownership at that 
time. [13] 

Mr. Reed: I believe the record should show the 
Petitioner objected. 

Mr. Townsend: I have no further questions. 

Mr. Reed: That’s all. 


If your Honor please, I believe this is one case 
we can get a deeision on now. I believe this case is 
strictly parallel with the Stein case, and follows a 
long established rule of this Court that in adversary 
proceedings in a state court over division of prop- 
erty, or the ownership of the property, that the 
Commissioner 1s bound. 

Mr. Townsend: Your Honor, I haven’t rested 
my case yet. 

Mr. Reed: I’m sorry; excuse me. 


Mr. Townsend: 'There’s one point in—one piece 
of evidence I would like to offer, your Honor. 

I asked Mr. Reed to bring down the pleadings 
that were filed in the Superior Court case of Mr. 
Philips. He was unable to bring them in. He as- 
sures me we will have them, and can get them in a 
short time. 

My point on introducing the answer filed by the 
defendant in that case is again his position in that 


Commissioner of Internal Revenue oo 


case as contrary to his position in this case, and I 
beheve it is admissible as an admission and fur- 
ther to show the Government’s theory on the case 
on the claim of mght, and Mr. Reed assured me he 
ean get it for me, and I would like to offer that, or 
at [14] least to seeure a ruling from the Court on 
admissibility of that evidence. 

My. Reed: If your Honor please, Petitioner 
would strongly object to the admission of that evi- 
dence. It’s been ruled on by this Court that the 
proceedings of a prior case are not aduussible as 
evidence. Here again i must mention that the 
parties are different and the issue is different. 

Naturally, in a complaint and answer, a lot of 
legalistic language is used, he did or didn’t and so 
forth, and I don’t think it proper evidence in this 
ease; I think here we have a very simple question. 

In a hotly htigated case, the Cahfornia courts 
held that this man did not own the stock, and there- 
fore he, under California law, took it as an invol- 
untary trust deed for the benefit of Richert. 

The Cowrt: J think it would be perfectly admis- 
sible, Mi. Reed. 

We are admitting a judgement in this case, and 
the pleadings, I think, would also be admissible, and 
as soon as they are received, I will entertain a 
motion to admit them, and you can make the ob- 
jection, but certainly I think they would be ad- 
missible. 

Is there any more of the record than just that? 

Mr. Townsend: Well, I was also going to offer 
the plaintiff’s complaint in the case, your Honor, 
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to show the [15] type of action that was brought 
by the plaintiff. 

The Court: That’s what I mean, the complaint 
and the answer? 

Mr. Townsend: The entire pleadings, yes, sir. 

The Court: Perfectly admissible. 

It isn’t a question of res adjudicata, or anything 
like that as far as the parties are concerned, like 
we frequently—frequently the parties have to be 
the same in order to have pleadings of the state 
court admitted, but here, this action turns on the 
claim that the Petitioner made, during the year in- 
volved, the sale. 


Mr. Reed: If your Honor please, in that litiga- 
tion is a question of who owned that stock on the 
date of this transfer to Kline. In this, if your 
Honor please, the Petitioner in this action did not 
own that stock on the date it was transferred, the 
court being bound by it. It would appear to me 
that the record in the prior case would have no 
bearing. 

The Court: All that is going to go to the legal 
proposition of whether or not he must take this loss 
in the vear in which he pays back. I don’t know 
the answer to that; I have one or two opinions on 
that involving the claim of right; I have to take 
the matter under consideration, but as far as the 
evidence is concerned of the pleadings, and the 
judgment entered in that case, I certainly think it 
perfectly admissible. 

Mr. Reed: JI can have them here. I will take a 
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eab [16] down to my office, and 1 can have them 
in 30 or 40 minutes. 

The Court: Is there more? 

Mr. Townsend: That’s all, your Honor. 

The Court: Then, subject to the introduction of 
those pleadings, you rest? 

Mr. Townsend: Yes, your Honor. 

Mr. Reed: Petitioner rests. 

The Court: Do IT understand you didn’t want to 
file any briefs? 

Mr. Reed: If your Honor please, I feel that the 
authorities are so complete on the problem here, 
that the Court might well decide this case at this 
time without the necessity of filing briefs. 

The Court: The statute provides we must write 
an opimion on all these cases, anyway, and I would 
rather take the case under advisement. If you 
would care to file some short memorandum brief 
of your authorities, it might be helpful to the 
Court. 

Mr. Reed: At this time? 

The Court: Well, vou have, under the rules, 45 
days in which to file, and then 30 days after m 
which to file an answer. 

Mr. Reed: Wiull these be simultaneous briefs? 

The Comt: I think.so. They can be cither. J 
hke simultaneous bricfs. [17] 

Well, then, subject to the introduction of the 
pleadings, and any objection counsel might make, 
do you want to make any objection now on the 
record ? 

Mr. Reed: Yes, if your Honor please, I object 
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to the admission of those pleadings as not being 
proper evidence in this proceeding; they are not ad- 
missible for any purpose. 

The Court: Objection will be overruled. 

The pleadings, when they come here, will be 
marked Exhibits C and D; that will be the com- 
plaint and the answer. 

Mr. Townsend: It will be D and E. We will have 
one that will be—we have one further exhibit that 
will be attached. 

The Court: It will be attached to this 3-C, will 
be attached to the stipulation. Then these will be 
Sand” i, 

The exhibit will be admitted and caused as sub- 
mitted. Counsel may file briefs, simultaneous 
briefs, in 45 days, and file briefs 30 days thereafter 
if they wish. 


The Clerk: The dates are July 22nd and August 
2Ist; August 2ist for the reply briefs. 
(Whereupon, at 10:50 o’clock a.m., the hear- 
ing was closed.) [18] 


[Endorsed]: T.C.U.S. Filed July 1, 1957. 
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N. Gordon Phillips, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. 


Lauretta M. Phillips, Petitioner, v. Commissioner 
of Internal Revenue, Respondent. 


Docket Nos. 58561, 58562. Filed October 16, 1957. 


Held, petitioner received all of the proceeds from 
the 1951 sale of stock under a claim of right so as 
to be taxable thereon in that year, despite the fact 
he was obliged in a later year to pay back the pro- 
ceeds received from the sale of a portion of the 
stock, pursuant to the mandate of a state court 
decree, 


Sidney R. Reed, Esq., for the petitioners. 


Mark Townsend, Esq., for the respondent. 


OPINION 

Mulroney, Judge: The respondent determined a 
deficiency in the income tax of the petitioners in 
these consolidated cases for the ealendar year 195] 
in the amount of $15,525.59. The sole issue in con- 
troversy here is whether the proceeds from the sale 
of certain stock, reported as income in the 1951 
joint return of petitioners, can be included in that 
year’s income when it appeared petitioners were 
obliged to pay back such proceeds to a claimant in 
a later year. 


Most all of the facts were stipulated and the stip- 
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ulated facts are found accordingly. N. Gordon Phil- 
lips and Lauretta M. Phillips, petitioners in these 
consolidated cases, are husband and wife residing 
in Beverly Hills, California. They filed a joint in- 
come tax return for 1951 with the then collector of 
internal revenue for the sixth district of California 
at Los Angeles, California. Petitioner, N. Gordon 
Phillips, will hereafter sometimes be referred to as 
petitioner, as Lauretta is only interested in the case 
by virtue of the community property laws of Cali- 
fornia and her lability under the joint income tax 
return for 1951. 


Petitioner organized and promoted the Gordon 
Oil Company, a California corporation organized 
on January 30, 1949. For his services and for the 
transter of certain leasehold interests, he was to 
receive one-half of the stock of the said company. 
A permit was issued by the Corporation Commis- 
sioner for the State of California in March 1949, 
authorizing the issuance of 13,000 shares of stock 
to petitioner and the sale of an additional 13,000 
shares at a par value of $10, and providing that all 
shares should he held in escrow and that petitioner 
should receive no dividends on his shares until the 
purchasers of shares for cash had been reimbursed 
for the full purchase price. 


Petitioner sold 1,790 shares of stock to other par- 
ties, and in March of 1949 the Corporation Com- 
missioner consented to the transfer of said 1,790 
shares within escrow to the names of such pur- 
chasers. In August 1949 a written instrument was 
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executed by petitioner and G. W. Raichart under 
the terms of which petitioner purportedly agreed to 
give “For promotional services rendered’’, when 
received by petitioner from escrow, 320 shares of 
the capital stock of the Gordon Oil Company. 


G. W. Raichart died on December 27, 1950, and 
shortly thereafter petitioner put through a transac- 
tion with a man named Kline wherein the latter 
agreed to purchase all of the stock of the Gordon 
Oil Company. On March 21, 1951, petitioner re- 
eeived 11,210 shares out of escrow (13,000 shares 
less 1,790 shares previously transferred) and on or 
about the same date sold them to Kline for $1,689,- 
347. In August 1951 the Gordon Oil Company was 
dissolved, thereby extinguishing all of its outstand- 
ing shares. 


Petitioner treated all of the shares of stock and 
the proceeds reecived from the sale of stock as his 
own, reporting the gain from the sale on his 1951 
income tax return. 


In February 1952 the widow of G. W. Raichart, 
as exccutmix of his will, brought an aetion in the 
Superior Court of California against petitioner for 
breach of contract and for conversion with respect 
to the 320 shares of stoek which was the subject of 
the aforementioned instrument executed by peti- 
tioner and Raichart. Petitioner resisted the claim, 
asserting that the instrument executed by him and 
Raichart was never intended to be as agreement 
and was void: that it was execnted without consid- 
avation; and m th@ alternative that the wiitten 
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agreement had been canceled and extinguished by 
an oral agreement between the parties. In December 
1952 the Superior Court rendered a decision and 
judgment in favor of the plaintiff holding the de- 
fendant in that action, petitioner here, was guilty 
of conversion of 320 shares of the Gordon Oil Com- 
pany stock. Since the stock had been disposed of a 
money judgment was awarded the plaintiff in that 
action. The District Court of Appeals, Fourth Dis- 
trict of California, affirmed the judgment and an 
appeal to the Supreme Court of California was 
denied. Petitioner paid the judgment, together with 
interest, in the amount of $56,755.73 in 1953. 


In his 1953 return Phillips did not claim a deduc- 
tion for the payment of the judgment. In 1953 his 
operations, without regard to the payment of the 
judgement, resulted in a loss and he had no taxable 
net income for that year. 


The deficiencies set forth in the statutory notices 
are due to the reduction in the basis of the 11,210 
shares of Gordon Oil Company stock sold and re- 
ported by petitioner. Petitioner does not contest 
this reduction in basis but contends that he is enti- 
tled to reduce the sales proceeds reported in his 
1951 return by the amount of money received for 
the 320 shares of stock, which money he was obliged 
to refund in 1953, pursuant to the judgment of the 
California Courts. 


Respondent contends that the proceeds were re- 
ceived by petitioner under a claim of right without 
restriction as to their disposition, and they are tax- 
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able to petitioner in 1951, the year they were re- 
ceived and retained even though in a later year, in 
1953, the petitioner was obhged to refund them. 


We agree with the respondent that the portion of 
the proceeds received from the sale of the 320 
shares in 1951 was taxable income to the petitioner 
for that. year even though he was later obliged to 
return the portion of the proceeds received from 
such sale. The “claim of right’? doctrine, which sup- 
ports respondent, had its origin in North American 
Oil Consolidated y. Burnet, 286 U.S. 417. The opin- 
ton explains the doctrine as follows: 


Tf a taxpaver received earnings under a claim 
of right and without restriction as to its dispo- 
sition, he has received income which he is re- 
quired to retin, even though it may still be 
elaimed that he is not entitled to retain the 
money, and even though he may still be ad- 
judged liable to restore its equivalent. * * * 


There is no need to go into a general discussion 
of the claim of right doctrine. It has been apphed 
many times. See Healy v. Commissioner, 345 U.S. 
278; Rutkin v. United States, 343 U.S. 130: and 
Mimetael Phillips,.25 <E.C. 767, aff’d. 238 Pd 73. 


The facts of this case bring it clearly within the 
claim of mght doctrine. Petitioner treated all 11,210 
shares of stoek which he received from escrow as 
his own and he sold the stock in 1951 and treated 
the entire proceeds from such sale as his own, It 
was not until 1952 that a claim was filed against the 
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portion of these proceeds representing the 320 
shares claimed by Raichart’s estate. Petitioner con- 
tinued to claim his right to the proceeds from the 
sale of these 320 shares of stock. In what petitioner 
terms a “‘hotly contested adversary proceeding”’’ it 
was ultimately decided that petitioner’s claim of 
right was invalid. 


Since petitioner retained the proceeds from the 
sale of the 320 shares of stock under claim of right 
without restriction as to the disposition of said pro- 
ceeds, he is taxable in the year of sale, regardless of 
any infirmity in his title and despite the fact that 
he was obliged to refund the proceeds of said sale 
Wey ES: 


Petitioner argues that judgments of state courts 
in matters of title to property must be respected 
and here the California State Court ruled the 320 
shares belonged to Raichart’s estate and no income 
tax can be exacted from petitioner on the proceeds 
of the sale of that stock. But petitioner realized in- 
come from the sale of this stock in 1951, which he 
claimed as his own and which he retained at the 
close of the year. The foree of the California judg- 
ment compelling the pay-back is recognized and 
petitioner’s complying with the mandate of the 
judgment will give him a deduction from income in 
the year it is made. 


Petitioner’s real argument is in effect an equi- 
table appeal. Petitioner’s operations were such that 
in 1953 when he paid the $56,755.73, he had no tax- 
able income, and, he argues, unless he prevails 
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here, he will be without remedy and respondent will 
be exacting a tax on income which he reported but 
was not allowed to retain. But a cardinal principle 
of Federal income taxation requires annual returns 
and accounting. Burnet v. Sanford & Brooks Co., 
282 U.S. 359. This prineiple requires the determina- 
tion of income at the close of the taxable year with- 
out regard to the effect of subsequent events. One 
ean admit the equities of the situation favor peti- 
tioner but this Comt must decide the case according 
to the applicable law for the taxable year.’ 


Decisions will be entered for the respondent. 


Served and Entered October 16, 1957. 


*It is to be observed that Congress granted some 
relief in this area by providing, in section 1341 of 
the 1954 Code, that where a taxpayer is required to 
restore an amount, in excess of $3,000, which was 
included in his income in a prior year under a 
claim of right, he may either (1) claim a deduction 
in the current year for the amount so restored, or 
(2) ehminate the amount so restored from the in- 
come of the prior year and decrease his ewrrent 
year’s tax by the resulting decrease in tax for the 
prior year, with special rights for eredits and re- 
funds in certain situations. 
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Washington 
Docket No. 58561 
NOGORDON PEMELEPS, Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Opinion, filed October 16, 1957, it is 

Ordered and Decided: That there is a deficiency 
in income tax for the calendar year 1951 in the 
amount of $15,525.59. 

Entered Oct. 16, 1957. 


[Seal] /s/ JOHN hh. MULRONEY, 
Judge. 


Served and Entered Oct. 18, 1957. 


The Tax Court of the United States 


Washington 
Docket No. 58562 
LAURETTA M. PHILLIPS, Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Opimion, filed October 16, 1957, it is 
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Ordered and Decided: That there is a deficiency 
in income tax for the calendar year 1951 in the 
amount of $15,525.59. 


Entered Oct. 16, 1957. 


[Seal] /s/ JOHN E. MULRONEY, 
Judge. 


Served and Entered Oct. 18, 1957. 


[Title of Tax Court and Docket Nos. 58561-2. | 


PETITION FOR REVIEW OF DECISION 
OF TAX COURT 


Come now petitioners N. Gordon Phillips and 
Lauretta M. Phillips, his wife, and respectfully 
petition for a review by the United States Court 
of Appeals for the Ninth Circuit of the decision of 
the Tax Court rendered in the above entitled mat- 
ter, the two cases being consolidated for hearing, 
and respectfully allege: 

Af 

The above entitled proceeding involves the peti- 
tioners’ income tax for the vear 1951. 

The controversy relates to the question of the 
amount of capital gain realized bv petitioners on 
flie gale of certain oil stotk in 1951. Petitioners 
reported the gain realized “from the sale of 11.210 
shares of said stock. In an adversary proceeding, 
the Superior Court in and for the State of Calt- 
fornia, County of San Diego, held in 1952 that 320 
of said shagés liad Ad all tithes been oWned by a 
third party. The District Court of Appeals, Fourth 
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District, California, affirmed the judgment. Appeal 
to the Supreme Court of California was denied. 
Petitioners paid a money judgment in 1953 but 
received no tax benefit therefrom. 

It was the decision of the Tax Court herein that 
the entire proceeds from the 1951 sale of stock were 
held by petitioners under a claim of right and that 
they were taxable on the entire gain despite the 
fact they were obligated in 1953 to pay the proceeds 
received from the sale of 320 of said shares to a 
third party pursuant to the decision of the Cali- 
fornia court. 

It is the contention of petitioners that the Cali- 
fornia court having determined that said 320 shares 
of stock were never owned by them they cannot 
legally be taxed on the gain derived from the sale 
of said shares. 

ie 

The review is sought before the United States 

Court of Appeals for the Ninth Cireuit. 


ITT. 

The petitioners at all times herein mentioned 
have resided and now reside in the County of Los 
Angeles, State of California; that their joint in- 
come tax return for the year involved was filed 
with the District Director of Internal Revenue, Los 
Angeles, California. 

That the place where petitioners reside, and the 
place where the office of said District Director of 
Internal Revenue is located is within the Circuit of 
the United States Court of Appeals for the Ninth 
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Circuit, and said Court is the Court having juris- 
diction of a review of the decision of the Tax Court 
herein under the provisions of Section 7482 of the 
Internal Revenue Code. 

That the decision of the Tax Court was entered 
herein October 16, 1957; and a Motion for Review 
By Full Court was denied November 1, 1957; that 
the time for filing a Petition for Review will expire 
February 1, 1958. 

Wherefore, your petitioners pray that a review be 
had of the decision of the Tax Court rendered in 
the above entitled matter, and that upon such re- 
view said decision be reversed. 


Respectfully submitted, 


eee wih ORD, JI., 
Attorney for Petitioners 
on Review. 


Affidavit of Service by Mail and Notice of Filing 
Attached. 


[Endorsed]: T.C.U.S. Filed January 9, 1958. 


[Title of Tax Court and Docket Nos. 58561-2. ] 


CERTIFICATE 


TI, Howard P. Locke, Clerk of the Tax Court of 
the United States, do hereby certify that the fore- 
eoing documents, 1 to 17, inclusive, constitute and 
are all of the original papers on file in my office as 
ealled for by the ‘Designation of Contents of Ree- 
ord on Review” and “Supplemental Designation of 
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Contents of Record on Review’’, including Exhibits 
1-A thru 3-C, attached to the Stipulation of Facts, 
and Respondent’s Exhibits D and E, admitted in 
evidence, in the cases before the Tax Court of the 
United States docketed at the above numbers and in 
which the petitioners in the Tax Court have filed a 
petition for Review as above numbered and entitled, 
together with a true copy of the docket entries in 
said Tax Court cases as the same appear in the offi- 
cial docket in my office. 


In testimony whereof, I hereunto set my hand 
and affix the seal of the Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 3rd day of February, 1958. 


[Seal] /s/ HOWARD P. LOCKE, 
Clerk, Tax Court of the 
United States. 


[Endorsed]: No. 15890. United States Court of 
Appeals for the Ninth Cireuit. N. Gordon Phillips 
and Lauretta M. Phillips, Petitioners, vs. Commis- 
sioner of Internal Revenue, Respondent. Tran- 
seript of the Record. Petition to Review a Decision 
of The Tax Court of the United States. 


Filed: February 11, 1958. 
Docketed: February 18, 1958. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Cireuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


Case No. 15890 
N. GORDON PHILLIPS and LAURETTA M. 


PHILLIPS, Appellants, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Appellee. 


STATEMENT OF POINTS ON WHICH 
APPELLANTS WILL RELY 

1. The Tax Court of the United States erred in 
holding that the proceeds received from the sale of 
020 shares of stock, which in fact were the property 
of a third person, constituted taxable income to 
appellants when received by them in 1951. 

2. The Tax Court of the United States erred in 
holding that the facts bring appellants’ case clearly 
within the ‘‘claim of right doctrine”. 

3. The Tax Court of the United States erred in 
finding that appellants held the proceeds from the 
sale of said 320 shares of stock, which were in fact 
the property of a third person, without restriction 
as to the disposition of said proceeds. 

4. The Tax Court of the United States erred in 
holding that there is a deficieney in appellants’ fed- 
eral income taxes for the year 1951 in the amount 
De Le) Sie) 

/3/ @os. BURLORD; Ji. 
Attorney for Appellants. 

[Endorsed]: Filed March 28, 1958. Paul P. 

O’Brien, Clerk. 
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DESIGNATION OF RECORD BY 
APPELLANTS 


Pursuant to Rule 17(6) of this Court, appellants 
hereby designate the following for inclusion in the 
printed record. 


(1) Docket entries of all proceedings before the 
Tax Court of the United States. 
(2) Pleadings before the Tax Court of the 
United States as follows: 
(a) Petitions 
(b) Answers 
(3) Stipulation of Facts with Exhibits 1-A 
through 3-C attached. 
(4) Respondent’s Exhibits D and E admitted in 
evidence. 
() Grancerspt of Trial. 
(6) Opinion. 
(7) Decision (Docket No. 58561). 
(S) Decision (Docket No. 58562). 
(9) Petition for Review. 
(10) Designation of Contents of Record on 
Review. 
(11) Supplemental Designation of Contents of 
Reeord on Review. 


/s/ AS BDURFOR Ds 
Attorney for Appellants. 


[Endorsed]: Filed March 28, 1958. Paul P. 
O’Brien, Clerk. 


